






1 re Orosco, 93 B.R. 203 (9 th Cir. BAP 1988) and Wutzke v. Bill

2 Reid Painting Service, Inc., (1984) 151 Cal.App.3d 36. Those

3 courts recognized that under California law a forged reconveyance

4 was "void ab initio and of no legal effect." 93 B.R. at 207;

5 151 Cal.App.3d at 43 ("void ab initio and constitutes a

6 nullity"). Those cases held that no rights could vest based upon

7 void documents. The question then is whether there is any

8 distinction in whether the document in question is void because

9 the documents were forged as in Orosco and Wutzke, or whether

10 they are void due to lack of jurisdiction, as in this case. In

11 either situation, it may be argued, the document is void and of

12 no effect - "a void judgment is a legal nullity. "Watts v.

13 Pinckney, 752 F. 2d 406, 410 (9 th cir. 1985) (citation omitted)

14 and no rights can arise based thereon.

15 The Court recognizes that Countrywide has not had a full

16 opportunity to address the foregoing, and the Court has set the

17 issue out as it has because it is suggested by the cases that

18 discuss the Court's power to "reconsider, modify or vacate" its

19 earlier orders. Now that the Court has concluded it does have

20 jurisdiction to proceed in this matter, all parties will have the

21 opportunity to fully address the effect of the vacating of the

22 lien avoidance order on the relative priorities of Nickles and

23 Countrywide.

24 Nickles adversary complaint also requests a declaratory

25 judgment that his judgment lien is no longer subject to debtor's

26 claim of a homestead exemption. It is certainly true, as Nickles

- 9 -



1 argues, that debtor has in effect received his homestead equity

2 through the distribution he and the Chapter 13 Trustee received

3 from escrow of the Countrywide loan. It is quite possible,

4 however, that by the time debtor needs to invoke a homestead

5 exemption it will not be impaired by Nickles' judgment lien. We

6 simply do not know at this point. At present, there is no

7 evidence that Debtor is now asserting a homestead exemption or

8 that a foreclosure or other proceeding which would give rise to

9 Debtor's assertion of a homestead is in progress or impending.

10 The issue, if it exists at all, is simply not ripe.

11 The Court's jurisdiction is limited to current "cases or

12 controversies":

13 The jurisdiction of federal courts established
under Article III of the Constitution is limited

14 to actual cases and controversies. Wisconsin's
Environmental Decade, Inc. v. State Bar of

15 Wisconsin, 747 F.2d 407, 410 (7 th Cir.1984)
(citing Poe v. Uliman, 367 U.S. 497, 502, 81 S.Ct.

16 1752, 1755, 6 L.Ed.2d 989 (1961)). "The
difference between an abstract question calling

17 for an advisory opinion and a ripe 'case or
controversy' is one of degree, not discernible by

18 any precise test." Id. (citing Babbitt v. United
Farm Workers National Union, 442 U.S. 289, 297, 99

19 S.Ct. 2301, 2308, 60 L.Ed.2d 895 (1979)). Thus,
the question is simplified to "whether [1] there

20 is a substantial controversy, [2] between parties
having adverse legal interests, [3] of sufficient

21 immediacy and reality to warrant the issuance of a
declaratory judgment." Id. (citing Babbitt, 442

22 U.S. at 298, 99 S.Ct. at 2308).

23
Popa v. Peterson, 238 B.R. 395, 403 (N.D.Ill. 1999) (some

24
citations omitted). In the case at hand there is no evidence

25
that Debtor intends to assert a homestead exemption, so there is

26
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1 no substantial controversy. Second, even if there was, the

2 controversy lacks sufficient immediacy or reality to be ripe.

3 Nickles appears to argue that this Court is "mandated" to

4 determine the extent of Debtor's homestead exemption pursuant to

5 California Code of Civil Procedure §§ 704.710 through 704.800.

6 However, those provisions come into play only in the event of a

7 proposed sale of the homestead to enforce a money judgment.

8 There is no sale pending and no indication that anyone is

9 currently attempting to sell the Property. Those provisions of

10 the CCP are simply not implicated at this time.

11 The bottom line is that Nickles seeks an advisory opinion

12 from the Court as to what Debtor would be entitled to should

13 someone foreclose and Debtor assert a homestead. The Court does

14 not have jurisdiction to give such an opinion. All the Court can

15 do is to try to clearly set out all the circumstances that have

16 occurred so that any future court confronted with the issue will

17 be able to consider that Debtor was able to tap as much equity as

18 he did with the Countrywide loan only because of the erroneously

19 avoided judgment lien of Nickles. Nickles' argument is that

20 debtor should not be able to, in effect, pullout further equity

21 ahead of Nickles' judgment lien by resort to a homestead

22 exemption.

23 Finally, this Court has ruled that Nickles' judgment lien

24 "reflected by way of the Abstract of Judgment recorded as

25 Document No. 1997-0653604, as renewed, remains valid and

26 enforceable against the subject property and passed through the
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1 bankruptcy unaffected." However, the fact remains that the Vista

2 Superior Court granted Debtor's motion to vacate the Renewal and

3 denied Nickles' motion for reconsideration. So far as this Court

4 is aware, the Superior Court did not explain the basis for its

5 rulings. The Court assumes, based upon the arguments presented

6 to the Court, that it was based upon the status of the record in

7 this Court at the time - that is, the Avoidance Order had not yet

8 been vacated.

9 The Vista Superior Court should have the opportunity to

10 review this Court's subsequent Orders and consider whether

11 Nickles' judgment should be renewed as a matter of applicable

12 state law.
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1 CONCLUSION

2 As set out above, the Court concludes it does have subject

3 matter jurisdiction to resolve the relative priority claims of

4 Nickles and Countrywide. The Court will notice a status

5 conference to further that process.

6 The Court further concludes that Nickles' request for

7 declaratory relief regarding priority against any future claim

8 of a homestead exemption, while understandable, is not

9 constitutionally ripe for adjudication.

10 Finally, the Vista Superior Court or other state court with

11 jurisdiction is the venue for resolution of the status of

12 Nickles' judgment renewal.

13 IT IS SO ORDERED.
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DATED: Iljr, 2 9 2007

- 13 -

P TER W. BOWIE, Chlef Judge
United States Bankruptcy Court




